IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO
MICHAEL A. LINGO, et al.
Plaintiffs,
-vsSTATE OF OHIO, et al.
Defendants.
{¶1}
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CASE NO. CV-05-564761
JUDGE DICK AMBROSE

OPINION &
JOURNAL ENTRY

This case involves claims by Plaintiffs Michael A. Lingo, Gregory B. Williams

and William C. Glick and a proposed class of plaintiffs against the State of Ohio, the
State of Ohio Department of the Treasury, Raymond J. Wohl, Clerk of the Berea
Municipal Court, and a proposed class of defendants for declaratory, injunctive and
equitable relief.

{¶2}

In their First Amended Complaint,1 Plaintiffs allege that municipal, county, and
court costs per case

against individuals charged with a crime and who are convicted of or plead guilty to one
or more offenses. Plaintiffs also allege that Defendants are charging costs for offenses
that have been nollied or dismissed and that municipal courts have been impermissibly
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On 9/13/2006, Plaintiffs filed their First Amended Class Action Complaint for Declaratory Judgment,
Injunction and other equitable relief and added The State of Ohio Department of the Treasury and
Raymond J. Wohl, Clerk of Courts of the Berea Municipal Court as defendants.

1

2

which exist solely by legislative decree and may therefore exercise only the

authority granted to them by the General Assembly, are routinely assessing court costs

allege that Defendants are unlawfully charging costs for offenses that do not result in

provision of R.C. § 1901.26(B)(1), which permits such courts to charge additional costs
to fund projects for the efficient operation of the court. Plaintiffs allege that these

required by the statute, instead they are being assessed only after a conviction has been
entered. According to Plaintiffs, this denies a defendant the right of knowing what a plea
to the charge will actually cost.
{¶3}

Plaintiffs allege that some funds illegally collected are deposited with the State of
3

Plaintiffs further allege that

Defendants authorized, encouraged, and facilitated the illegal practice of calculating court
costs on the basis of the number of offenses charged rather than on a per case basis.
Plaintiffs demand that any funds or profits from these illegal or improper collection
activities be disgorged and returned. They also seek declaratory judgment and injunctive
relief against Defendants, requesting that this Court declare that court costs assessed by

2

T
authority granted by Section 1, Article IV of the Ohio Constitution.
3
The current Treasurer of the State of Ohio is Josh Mandel. When this case was filed, Jeannette Bradley
was the Treasurer of State.
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that Defendants be prevented from further violating the rights of individuals with respect
to the assessment of court costs.
{¶4}

Plaintiffs have moved for class certification on the basis that their claims are

representative of the claims of all similarly situated individuals throughout the State.
Plaintiffs seek certification to bring their claims as a class action and have moved to

court who collected excess fees, as alleged in the Amended Complaint.

{¶5}

filed separate Motions to

Dismiss. While these motions were still pending, Defendants filed separate Motions for
Summary Judgment.4 Defendants assert that dismissal of the First Amended Complaint
is appropriate because this Court lacks subject matter jurisdiction. According to the
State, this Court lacks jurisdiction because Plaintiffs have failed to allege a real
controversy with the Defendants. The Treasurer argues that Plaintiffs have failed to state
a claim upon which relief can be granted as the Treasurer receives only those court costs
that he is statutorily authorized to collect from Statutory Courts. In his Motion, the

4

to D
12/6/2006); Motion for Summary Judgment and Motion to Dismiss for Lack of Subject Matter Jurisdiction
of Raymond J. Wohl, Clerk of Court of the Berea Municipal Court (12/6/2006 and 10/30/2007,
Motion for Summar
10/24/2007) are pending before the Court.

3

Treasurer received any court costs collected from the Plaintiffs beyond the scope of either

{¶6}

As mentioned above, the State of Ohio, the Treasurer and the Clerk of the Berea

Court all filed Motions for Summary Judgment. Plaintiffs have filed a Cross-Motion for
Summary Judgment. The issues raised in Defendants motions to dismiss are, with few
exceptions, identical to those raised on summary judgment.

However, due to the

different standards of review for motions to dismiss versus motions for summary
judgment, the Court will consider these motions separately.
{¶7}

In its December 6, 2006 Motion for Summary Judgment, the State of Ohio

incorporated the arguments made in its previously filed Motion to Dismiss as well as its
March 20, 2006 Motion for Summary Judgment, asserting that Plaintiffs were assessed
court costs only one time in accordance with R.C. 2949.091(A), 2743.70(A) and
1901.26(B).
{¶8}

The Treasurer also incorporated in his Motion for Summary Judgment, the

arguments made in his Motion to Dismiss, stating that the named Plaintiffs failed to
allege facts demonstrating how they were improperly assessed court costs.
{¶9}

In its motion for summary judgment, the Clerk of the Berea Court argues that it

has never been the practice of the Berea Court to charge more than one $15 court cost
under R.C. 2949.091(A) for the Revenue Fund and one $9 fee mandated by R.C.
2743.70(A) for the Victims of Crime Fund. In addition, the Clerk argues that R.C.

ntiffs claim. The Clerk also asserts that he is immune from liability
regarding the collection of court costs, that the claims raised by Plaintiffs are Res
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barred by the doctrine of payment and release.

RELEVANT FACTS AT ISSUE
{¶10} The dispute in this case centers around R.C. 2743.70(A) and R.C.
2949.091(A)(1), which deal with the imposition of court costs.
R.C. 2743.70(A) states:
The court, in which any person is convicted of or pleads guilty to any offenses
other than a traffic offense that is not a moving violation, shall impose the
following sum as costs in the case in addition to any other court costs that the
court is required by law to impose upon the offender:
(a) Thirty dollars, if the offense is a felony;
(b) Nine Dollars, if the offense is a misdemeanor
The court shall not waive the payment of the thirty dollar or nine dollar
court costs, unless the court determines that the offender is indigent and waives
the payment of all court costs imposed upon the indigent offender. All such
moneys shall be transmitted on the first business day of each month by the clerk
of the court to the treasurer of state and deposited by the treasurer in the

R.C. 2949.091(A)(1) states:

other than a traffic offense that is not a moving violation, shall impose the sum of
fifteen dollars as costs in the case in addition to any other court costs that the
court is required by law to impose upon the offender. All such moneys collected
during a month shall be transmitted on or before the twentieth day of the
following month by the clerk of the court to the treasurer of state and deposited by
the treasurer of state into the general revenue fund. The court shall not waive the
payment of the additional fifteen dollar costs, unless the court determines that the
offender is indigent and waives the payment of all court costs imposed upon the
indigent of
When viewed in relation to this case, these statutes require municipal courts to impose
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Treasurer for deposit into the Reparations (Victims of Crime) and General Revenue
Funds.
{¶11} Plaintiffs allege that they were charged in excess of the statutorily authorized

they were charged
court costs for criminal charges that were eventually dropped or dismissed by the state,

multiple court costs at the conclusion of a case when these costs should have been
assessed one time at the time of initial filing.
{¶12} Specifically, Plaintiff Michael A. Lingo alleges that he was charged $204.50 by

rather than on a
similarly charged $237.00 by the Rocky River Municipal Court.

Finally, Plaintiff

William C. Glick alleges that he was charged $510.00 by the Berea Municipal Court, and
that such costs were determined by the number of offenses that had been charged and not
on a per case basis. Defendants deny that statutory court costs under R.C. 2743.70(A)
and R.C. 2949.091(A)(1) were assessed more than once on a per case basis or that
Plaintiffs were assessed costs for nollied or dismissed charges.
{¶13}
Defendants practice is to split multiple charges involving the same or similar incident
into two or more cases and then asse
allege that claims stated in their Amended Complaint are not limited to the improper
assessment of costs under R.C. 2743.70(A) and R.C. 2949.091(A)(1). For example,
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Plaintiff Gregory Williams states that he was assessed court costs in the Rocky River
Municipal Court for charges of violating marked lanes and speeding even though the first
was nollied and the second was dismissed by the Court.
{¶14}

ons that R.C.

1901.26(B), which authorizes court costs to pay for projects of the court, acts as a type of
blanket authorization for the assessment of costs the clerk determines to be necessary. In
particular, R.C. 1901.26(B)(1) provides that:
The municipal court may determine that, for the efficient operation of the court,
additional funds are necessary to acquire and pay for special projects of the court
including, but not limited to, the acquisition of additional facilities or the
rehabilitation of existing facilities, the acquisition of equipment, the hiring and
training of staff, community service programs, mediation or dispute resolution
services, the employment of magistrates, the training and education of judges,
acting judges, and magistrates, and other related services.
Upon that
determination, the court by rule may charge a fee, in addition to all other court
costs, on the filing of each criminal cause, civil action or proceeding, or judgment
by confession. (emphasis added).
Plaintiffs point to

evidence put forth by Defendants on this issue

i.e. that charges assessed on the basis of

R.C. 1
assessed at the commencement of the criminal cause, as required by statute.
{¶15}
evidence that he was charged fo

was charged $75.00 for a motion to amend while his case was pending, and when his
action was finally concluded, he was assessed 13 separate fees, which included a
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computer maintenance fee (2x), a computer research fee (2x), a construction fund fee
(2x), and a court processing fee (2x).
OPINION
I.
{¶16} Defendants the State of Ohio and Department of the Treasury assert that dismissal
of the Amended Complaint is appropriate because this Court lacks subject matter
jurisdiction. According to the State in its Motion to Dismiss, the Court lacks jurisdiction
because Plaintiffs have failed to allege a real controversy with the Defendants.
{¶17} The State of Ohio further asserts that Plaintiffs have not sufficiently alleged how
its authority to create Statutory Courts caused injury to Plaintiffs. The State maintains
that the power to create does not include within it the power to superintend and therefore,
creation of Statutory Courts does not create a controversy between Plaintiffs and the
State.
{¶18} Raymond J. Wohl, Clerk of Court of the Berea Municipal Court filed his Motion
to Dismiss on 10/30/2007. In
essentially an appeal of a criminal sentencing entry on the issue of costs. Defendant
argues that the Common Pleas Court does not have subject matter jurisdiction over this
issue and it must be brought as a direct appeal in the Court of Appeals.
{¶19} On a motion to dismiss, all allegations in the complaint must be accepted as true
and all reasonable inferences be made in favor of the nonmoving party. Mitchell v.
Lawson Milk Co. (1988), 40 Ohio St.3d 190. In order to grant a dismissal pursuant to
Civil Rule 12(B)(6) for failure to state a claim upon which relief can be granted, it must
appear beyond doubt that the plaintiff can prove no set of facts entitling him to relief.
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y Tenants Union (1975), 42 Ohio St.2d 242, 245. A
Plaintiff is not required to prove his case at the pleading stage. The court may not grant a
motion to dismiss if there is a set of facts consistent with the complaint which would
allow the plaintiff to recover. York v. Ohio State Highway Patrol (1991), 60 Ohio St.3d
143, 145.
{¶20}
have alleged that, through the Legislature, the State not only created the system of
Statutory Court
Memorandum in Opposition, the power to create a court necessarily includes the power
to define its jurisdiction and to provide for its maintenance. State ex rel. Ramey, v. Davis
(1929), 119 Ohio St. 595, 602. Also, the jurisdiction afforded to such tribunals by the
legislature includes the power to tax costs. Rothwell v. Winterstein (1884), 42 Ohio St.
249. Plaintiffs have alleged facts sufficient to demonstrate a controversy with the State

creation of Statutory Courts.

Plaintiffs allege that the State supports, directs and

complying with Ohio law regarding collection of court costs relies on evidence that goes
beyond the allegations made by plaintiffs, which cannot form the basis for a dismissal of
the Amended Complaint.
{¶21} The State of Ohio also argues in its Motion to Dismiss that Plaintiffs cannot
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established the statutory court system.

These courts are not independent entities and

give rise to an inference that when a state agency does something wrong, the State itself
is ultimately responsible. See

2004-Ohio-28,

101 Ohio St.3d 74. Also, the State has been determined to be a proper party in fee
disputes involving court costs. See, State ex rel. Brown v. Galbraith (1977), 52 Ohio
St.2d 158 (where the State was determined to be a proper party in a mandamus action
against a municipal judge who refused to follow his mandatory duty to collect court costs
on behalf of the state under R.C. § 2743.70).
{¶22} In his Motion to Dismiss, the Treasurer has attached unsworn and uncertified
dockets from the Parma, Rocky River and Berea Municipal Courts as exhibits. The court
may consider such attachments only if it converts the motion to dismiss to a motion for
summary judgment. As all Defendants have filed Motions for Summary Judgment, the
Court declines to convert the Motions to Dismiss and considers them without their
attachments or other matters outside the pleadings.
{¶23} The Treasurer contends that each plaintiff was assessed the court costs mandated
by the above statutes only once in each of their respective cases. According to the
Treasurer, since these statutory court costs were assessed only once, the transmission of
collected costs to the Treasurer was proper and lawful, that no real controversy exists and
therefore, the Court lacks jurisdiction to grant Plaintiffs their requested declaratory relief.
{¶24}
because it is based o
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allegations that court costs were assessed more than once, it must therefore deny the

{¶25} Plaintiffs are not required to provide evidence in support of the allegations of their
Amended Complaint in order to survive a motion to dismiss. Thus, whether the State is
involved in the oversight of statutory courts or whether the Treasurer assessed court costs
more than once, are questions that cannot be resolved on a motion to dismiss.
{¶26} The State of Ohio and Treasurer have also moved to dismiss on the additional
grounds that Plaintiffs failed to state a claim. In support of this position, Defendants state

compliance with R.C. § 2949.091(A) and 2743.70(A) because they were collected only

only once or more than once is an issue of fact not resolved at this stage of the
proceedings. Moreover, this is not the only disputed issue in this case. As mentioned
previously, the Amended Complaint seeks to remedy all court cost collection abuses.

t a basis upon which the Court can
grant a motion to dismiss.
{¶27} Defendant Wohl argues that this Court does not have subject matter jurisdiction

Appeals from a Municipal Court may be brought in the Court of Appeals in the
jurisdiction in which the Municipal Court resides. O.R.C. § 1901.30. Further, a Court of
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Common Pleas does not have jurisdiction to decide appeals from statutory courts.
Village of Monroeville v. Ward (1971), 27 Ohio St.2d. 179, 181.
{¶28}
appealing a decision of the Berea Municipal Court, but is in fact requesting relief for the
improper acts of Raymond Wohl, the Berea Clerk of Courts, in collecting costs without

represent an appeal of a Municipal Court ruling, the Common Pleas Court would have no
jurisdiction over such an action. However, Plaintiff is alleging that the Berea Clerk of
Courts improperly collected the funds in question - not pursuant to a Court Order - but
under his own authority!

This Court finds that the Berea Clerk of Courts is an

administrative officer over which this Court can assert jurisdiction pursuant to Section 4,

acting outside of the authority set forth by the Berea Municipal Court must be accepted as
true for purposes of the Motion to Dismiss.
{¶29} For the foregoing reasons, the Motions to Dismiss filed by the State of Ohio, The
Department of the Treasury and Raymond J. Wohl, Clerk of Court of the Berea
Municipal Court are all denied.
II.

UMMARY
JUDGMENT
A. APPLICABLE LAW

{¶30} In considering a motion for summary judgment, a trial court may not grant the
motion unless the evidence before the court demonstrates that: (1) no genuine issue as to
any material fact remains to be litigated, (2) the moving party is entitled to judgment as a
matter of law, and (3) it appears from the evidence that reasonable minds can come to but
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one conclusion, and viewing such evidence most strongly in favor of the nonmoving
party, that conclusion is adverse to the party against who the motion for summary
judgment is made. See, e.g., Vahila v. Hall (1997), 77 Ohio St.3d 421, 429-430.
{¶31} Once summary proceedings have been properly initiated, the responding party
must set forth specific facts demonstrating triable issues on all essential matters for which
he bears the initial burden of proof. Mere reliance upon the pleadings is insuffient. Civ.
R. 56(E); see, also, Celotex Corp. V. Catrett (1986), 477 U.S. 317, 322-323. The dispute
ved have the potential to affect the outcome of
the lawsuit. Anderson v. Liberty Lobby, Inc. (1986), 477 U.S. 242, 248. The issue to be

nonmoving party. Id. at 248-252.
{¶32} Summary judgment is appropriate when the nonmoving party does not produce
evidence on any issue for which that party bears the burden of production at trial.
Leibreich v. A.J. Refrigeration, Inc. (1993), 67 Ohio St.3d 266, 269, citing Wing v.
Anchor Media, Ltd. Of Texas (1991), 59 Ohio St.3d 108.
B. CHARGES FOR DISMISSED AND/OR MULITIPLE OFFENSES
{¶33}
charging costs for dismissed criminal charges, Plaintiffs cite City of Cleveland v. Tighe
(April 10, 2003), Cuyahoga App. No. 81767, 2003-Ohio-1845, for the proposition that

defendant (citing, State v. Powers (1996), 117 Ohio App.3d 124).
{¶34} Noticeably lacking
Defendants have been improperly charging costs under § 2949.091(A) and 2743.70(A)
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Plaintiffs original c

basis to withstand summary judgment on that issue. Without a factual predicate on which

summary judgment for this claim only.
{¶35}
Treasury are responsible for the acts of the Municipal Courts is without merit. Plaintiffs,
having failed to provide any evidence to support cost collection abuses based on R.C. §
2949.091(A) and 2743.70(A), assert that the State of Ohio is responsible for cost

icipal Court acts without authority the State
is ultimately responsible.

, 101 Ohio St.3d 74,

2004-Ohio-28. Addressing this claim individually and on its merits, and as discussed
later in this opinion, the Court fin

on behalf of the State of Ohio.
C. CLAIMS FOR DECLARATORY JUDGMENT
{¶36} Plaintiffs assert causes of action for Declaratory Judgment, Injunctive Relief and
Restitution against the State of Ohio and State of Ohio Department of the Treasury.
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only be charged once per case, not per charge. To succeed on a claim for Declaratory
Judgment a Plaintiff must show (1) a real controversy between adverse parties, (2) which
is justiciable in character, and (3) that requires speedy relief to preserve the rights, which
may be otherwise impaired or lost. Fairview Gen. Hosp. V. Fletcher (1992), 63 Ohio
St.3d 146, 148that costs may be only charged once per case and, in fact, the Ohio Attorney General has
issued two opinions stating that the clerks of courts may only collect costs once. 1991

declaratory judgment action when no controversy or justiciable issue exists between the
Burge v. Ohio Atty. General, 2011-Ohio-3997, at ¶7. Therefore, the Court grants
the State of O

D. CLAIMS FOR INJUNCTIVE RELIEF
{¶37}
to stop their improper court cost collection practices including the costs set forth in R.C.
§ 2949.091(A) and 2743.70(A). This Court having previously determined that the costs
set forth in R.C. § 2949.091(A) and 2743.70(A) are being properly collected will address
only the ot
relief. These alleged abuses include charging costs on nollied/dismissed claims, charging
special project fees at the conclusion of a case, charging special project fees without
proper authorization and charging special project fees multiple times for each case.
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These cost collection abuses are allegedly being committed by the municipal courts in
question and not the State of Ohio or State of Ohio Department of Treasury. Although
Plaintiffs argue that the State of Ohio is responsible for the municipal court actions
injunctive relief is not warranted against the State of Ohio as there is no evidence that the
State is assessing or collecting improperly charged costs. Summary Judgment is hereby

claim for injunctive relief.
E. CLAIMS FOR EQUITABLE RELIEF
{¶38}
entitled Equitable Relief and requests restitution of improperly collected court costs.
Count III specifically mentions costs improperly collected under R.C. § 2949.091(A) and
2743.70(A) as well as any other illegal or improperly collected costs. The evidence
before the Court shows that the costs chargeable under R.C. § 2949.091(A) and
2743.70(A) were properly collected by the State. As to the other illegal or improperly
collected costs, there is no evidence that the State of Ohio Defendants collected any such
costs. Therefore, the State of Ohio and State Department of the Treasury are entitled to

F.

{¶39} The remaining cost collection abuses alleged in the Amended Complaint were
ostensibly committed by Municipal Courts against the named Plaintiffs. Plaintiff did not
present any evidence that the funds collected went to either of the State of Ohio
Defendants, but rather argues that the State of Ohio is responsible because the municipal
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improperly collected by the municipal courts. In support of this argument Plaintiffs
presented the testimony of Supervisor Carol
stated she does not know if the municipal courts are improperly collecting court costs.
Deposition of Carol Stanton at pg. 18. Plaintiffs argue that the State is responsible for the
illegal cost collection because, as admitted by Supervisor Stanton, the State has not used
its authority to stop any illegal municipal court practices.
{¶40} The State of Ohio Defendants argue in opposition that it is not their responsibility
to audit municipal courts cost collection practices and further that this Court does not
have jurisdiction over the State of Ohio Defendants. Plaintiffs counter this argument by
citing to two recent Supreme Court decisions that determined that a common pleas court
has jurisdiction to order statewide restitution. See Judy v. Ohio Bur. of Motor Vehicles,
2003-Ohio-5277, 100 Ohio St. 3d 122;

2004

Ohio 28, 101 Ohio St.3d 74. In Judy, the trial Court determined that the Ohio Bureau of
Motor Vehicles improperly collected reinstatement fees two times when they should have
only been collected once and the Court ordered restitution of the funds improperly
collected. Similarly in Santos, the trial court determined that funds were improperly
collected by the Ohio Bureau

court rulings finding that common pleas courts can exercise jurisdiction over equitable
claims for restitution against State Entities. Although the Supreme Court allowed the
equitable claims in Judy and Santos, supra, to proceed in common pleas courts the Court
also noted that any claims for money damages against state entities must be brought in
the Court of Claims pursuant to O.R.C. 2743.03. Santos, supra at ¶ 9.
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{¶41}
similar to the claims brought in Judy and Santos, supra and is properly before a common
stitution Claim against the State of Ohio and State of
Ohio Treasurer does not fall into the category of equitable relief and exclusive
jurisdiction therefore lies with the Court of Claims. Plaintiff Glick presented evidence to
this Court that the City of Berea Clerk of Courts may have improperly collected court
costs and that those funds remained with the City of Berea Clerk of Courts.

The

Plaintiffs did not offer any evidence that either the State of Ohio or State of Ohio
Treasurer collected or retained
City of Berea Clerk of Courts is for equitable restitution as Plaintiff is requesting the

claim agains
failure to properly audit and oversee the Berea, Rocky River and Parma Municipal
Courts. It does not involve the return of funds improperly collected by these defendants.
This Co
Treasurer are for money damages, not restitution, and therefore exclusive jurisdiction of
tate
of Ohio and State of Ohio Treasurer are therefore dismissed on summary judgment for
lack of subject matter jurisdiction.
III.
JUDGMENT
A.

CLAIMS NOT BARRED BY DOCTRINE OF RES JUDICATA

{¶42} Defendant Raymond J. Wohl, Clerk of the Berea Municipal Court, filed a Motion
for Summary Judgment on December 6, 2006. The Motion requests summary judgment
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5

For the reasons

discussed herein, the Court gra

barred by the doctrine of Res Judicata.

Specifically, Defendant Wohl asserts that

ollection abuse stem from a criminal conviction and imposition
of court costs in a criminal conviction must be addressed on direct appeal. State of Ohio
v. Zuranski, Cuyahoga App. No. 85091, 2005-Ohio-3015. In addition, a sentencing entry
can still be considered a final appealable order on this issue of costs even if the amount of
costs is not specified in the entry. State v. Threatt, 108 Ohio St.3d 277, 2006-Ohio-905.
In Threatt the Court determined that it is typical for a sentencing entry to charge costs in
an unspecified amount with an itemized bill to be generated at a later date. The Court
found that calculating a bill for costs in a criminal case was merely a ministerial task and
thus failing to specify the amount of costs assessed in a sentencing entry did not defeat
the finality of the sentencing entry as to costs. However, Threatt is distinguishable from
the subject case. In Threatt, the Defendant was not challenging the calculation of costs
hat costs should not be imposed
because the Defendant was indigent. In this case, Glick is arguing that the ministerial
task of calculating the court costs was improperly done and the Clerk acted outside his
jurisdiction by imposing these improper costs.
{¶43} This Court agrees with Plaintiff that to the extent the Berea Municipal Court acted
outside its jurisdiction in imposing costs, the order of costs was made without subject
matter jurisdiction and is void ab initio. Patton v. Diemer (1988), 35 Ohio St.3d 68, 70.
5

Plaintiffs Lingo and Williams did not assert claims against Defendant Wohl individually as they were not
convicted in Berea Municipal Court. Plaintiffs Lingo and Williams convictions occurred in Parma
Municipal Court and Rocky River Municipal Court, respectively, neither of which is a party to this action.
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Furthermore, any order issued without subject matter jurisdiction can be challenged at
any time and need not be raised on direct appeal. Davis v. Wolfe (2001), 92 Ohio St.3d
549, 552. To determine whether the Defendant Raymond J. Wohl was acting outside of

was originally charged with both reckless operation and weaving, but the final sentencing
entry issued April 15, 2005 found Glick guilty of reckless operation only and ordered that
the Defendant be responsible for costs. The Berea Municipal Court docket report reflects
two separate charges for several court costs including general court costs ($56.00 charged
two times). Defendant Wohl admitted at deposition that Glick was assessed court costs on
both the reckless operation charge and the weaving charge. The final sentencing order
did not reference the weaving charge as it had previously been dismissed.

The

imposition of court costs on the dismissed weaving charge by Defendant Wohl, as Clerk

jurisdiction. Therefore, the order to pay costs on the dismissed charge was void ab initio.
See City of Willoughby v. Sapina (Dec. 14, 2001), 11th Dist. No. 2000-L-138, 2001-Ohio8707. As subject matter jurisdiction can be challenged at any time this Court finds that

Judicata and is properly before this Court.
B.

CLAIMS INVOLVING R.C. §§ 2949.091(A) and 2743.70(A) COSTS

{¶44} Defendant Wohl next argues that Berea is entitled to summary judgment on

This Court agrees with Defendant Wohl that the costs associated with R.C. §
2949.091(A) and 2743.70(A) were properly assessed against Glick, in that the evidence
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shows the R.C. § 2949.091(A) and 2743.70(A) costs were charged only one time to the
Plaintiff.

The Court therefore grants Defen

2949.091(A) and 2743.70(A).
C. CLAIMS REGARDING SPECIAL PROJECT FEES AND OTHER
COSTS
{¶45} Defendant Wohl also argues that the costs charged to Glick as Special Project
Fees, pursuant to R.C. 1901.26, were proper and thus the Defendant is entitled to
summary judgment. This argument is without merit as Defendant Wohl admitted to
charging Glick costs based on the dismissed charge of weaving. The costs charged on the
weaving count included general court costs, computer maintenance fees, computer
research fees, construction fund fees and court processing fees. Even if these costs could
arges are still improper
as they were assessed on a dismissed count. This Court having found that court costs
were improperly assessed to Glick on the weaving count, further finds, that Defendant
Wohl did not lawfully impose all R.C. § 1901.26 costs and d
Motion for Summary Judgment on that basis.
D.

IMMUNITY FOR JUDICIAL OR QUASI-JUDICIAL ACTIVITIES

{¶46} Defendant Wohl further moves for summary judgment on the basis of immunity
for judicial or quasi-judicial activities. Judicial immunity only protects a clerk of courts
Kelly v. Whiting (1985), 17
Ohio St.3d 91. In the instant case, Plaintiff Glick alleges that the Clerk is collecting costs
without a specific order of the Court, i.e., that he is collecting costs on a dismissed
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by the immunity doctrine. In addition, while judicial immunity almost always applies in
actions for monetary damages6, courts have afforded exceptions to immunity when
requesting equitable relief such as with a request for injunctive relief or claim for
Pulliam v. Allen
(1984), 466 U.S. 522. The common law does not provide an absolute rule of judicial
immunity. Id. In fact, no federal court of appeals has ever concluded that immunity bars
a claim for injunctive relief against a judge. Id. Immunity does not extend to injunctive
relief because the limitations already imposed by the requirements for obtaining equitable
relief are sufficient to curtail the risk that judges will be harassed by disgruntled
litigations. Id. This Court finds that the claims set forth in this case fall into the equitable
relief exception described in Pulliam and therefore the Defendant is not entitled to
judicial immunity.
E.
{¶47}

ADEQUATE REMEDY AT LAW

Defendant Wohl also moves for summary judgment on the basis that Plaintiff

has an adequate remedy at law; that attorney general opinions are insufficient to sustain a

Judgment on these issues. Therefore, the Court

6

There is an exception to immunity, even in a claim for monetary damages, when a Court acts with a total
lack of jurisdiction as opposed to when the Court is acting in excess of jurisdiction. Wilson v. Neu (1984),
agreement this Court finds the Berea Court was acting in excess of jurisdiction, and not with a total lack of
jurisdiction, when it ordered Glick to pay costs on a dismissed charge. As such, judicial immunity would
apply to any claim for monetary damages.
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IV.

-MOTIONS FOR SUMMARY JUDGMENT
A.

IMPROPER COSTS UNDER R.C. §§ 2949.091(A) and 2743.70(A)

{¶48}

and 2743.70(A) applies to that claim as stated in

-motion for summary
i.e., that none of

the named Plaintiffs can demonstrate that they were improperly charged court costs under
R.C. §§ 2949.091(A) and 2743.70(A) in any of their cases, their claims in that regard
must fail and their motion for summary judgment for these claims is denied. In addition,

Summary Judgment on all of Plaint

-

defendant is Raymond Wohl, Clerk of the Berea Municipal Court.
B.
{¶49}
on Count One for Declaratory Judgment in part, and denies it in part. To succeed on a
claim for Declaratory Judgment a Plaintiff must show (1) a real controversy between
adverse parties, (2) which is justiciable in character, and (3) that requires speedy relief to
preserve the rights, which may be otherwise impaired or lost. Fairview Gen. Hosp. V.
Fletcher (1992), 63 Ohio St.3d 146, 148-

im asks

improperly assessed court costs. To the extent that this Court has found that certain court
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One of the First Amended Class Action Complaint, in part.
{¶50} A municipal court may, for the efficient operation of the court, raise funds to pay
for special projects. City of Middleburg Heights v. Quinones (2008), 120 Ohio St.3d 534,
he
acquisition of additional facilities or the rehabilitation of existing facilities, the

Id.

multiple times; General Court Costs, Computer Maintenance Fund, Computer Research
Fund, Construction Fund and, Processing Fee. The Court hereby finds and does declare

See City of Middleburg Heights v. Quinones, 120 Ohio St.3d 534, 2008-Ohio-6811.
General Court Costs do not fall under O.R.C. 1901.26(B) and thus must be charged on a

General Court Costs a second time, when he should have been charged only once.
{¶51} This Court further declares that the Computer Maintenance Fee, Computer
Research Fee and Construction Fee were improperly charged a second time. Although
issed
claims. City of Cleveland v. Tighe (April 10, 2003), 8th Dist. No. 81767, 2003-Ohio1845. As the Weaving Count against the Plaintiff, William Glick, was dismissed and
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only the Reckless Operation Count remained, this Court finds and does declare that
Defendant Raymond Wohl improperly charged the Computer Maintenance Fee,
Computer Research Fee and Construction Fee on the dismissed charge.
{¶52} In addition, the Court does hereby find and declare that the $2.00 Processing Fee
identified in the Berea Municipal Court schedule of court costs was improperly charged
for each instance that it was assessed. This Processing fee is to be applied when Court

Office reflects that the costs were paid in cash and therefore the

Judgment Exhibit 2 p. 16.
C.
{¶53}

y Judgment as to his claim for Injunctive relief is

This Court set forth

processing fee when costs are paid in cash. Defendant argues in opposition to the request
for injunctive relief that offenders have an adequate remedy at law by way of appeal.
{¶54} In order to succeed on a claim for injunctive relief a plaintiff must show (1) a
substantial likelihood of success on the merits; (2) irreparable harm will ensue in the
absence of an injunction; (3) an injunction will not cause others to suffer substantial
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harm; and (4) the public interest would be served by the preliminary injunction.
Cleveland v. Cleveland Electric Illuminating Co. (8th Dist. 1996), 115 Ohio App.3d 1.
{¶55} In arguing that there is an adequate remedy at law, Defendants are requesting this

legal rights, and only be held accountable when an appeal is filed. This procedure would
require an appeal to be filed in each case that the Berea Municipal Court charges costs
improperly. This type of procedure would be an inefficient use of court resources when
compared to an injunction issued by this Court. Mid-America Tire, Inc. v. PTZ Trading
Ltd., 95 Ohio St.3d 367, 380, 2002-Ohio-2427.

In addition, an appeal may prove

problematic as improper court costs charged to offenders have not been included in final

requirements set forth in the Cleveland Electric Illuminating case and hereby grants
elief.

The

Defendant Raymond Wohl, Clerk of the Berea Municipal Court is hereby ordered to

essing fee
when they pay their costs in cash.
D.
{¶56}
Restitution for improperly collected funds. The Doctrine of Restitution allows a Plaintiff
to recover a benefit conferred upon a Defendant when retention of that benefit by the
Defendant would be unjust or inequitable. Kraft Constr. Co. v. Cuyahoga Cty. Bd. Of
Commrs. (8th Dist. 1998), 128 Ohio App.3d 33, 48. The Common Pleas Court has
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jurisdiction to issue restitution against a governmental entity. Judy v. Ohio Bur. of Motor
Vehicles, 100 Ohio St.3d 122. This Court having already determined that the Defendant
Raymond Wohl, Clerk of the Berea Municipal Court, improperly collected court costs
finds it unjust to allow Defendant Wohl to retain such funds and hereby finds in favor of
the Plaintiff William Glick on his claim for restitution. The improperly collected funds
are as follows: General Court Costs $56.00 (1x), Computer Maintenance Fee $7.00 (1x),
Computer Research Fee $3.00 (1x), Construction Fund $15.00 (1x), and Court Processing
Fee $2.00 (2x). The total of the improperly collected and unjustly retained funds is
$85

Judgment on their

claim for Restitution and hereby orders that the Defendant issue a refund to the Plaintiff
William Glick in the amount of $85.00.
V.
{¶57}

will address the

factors for certifying a class of Plaintiffs against the Defendant Raymond Wohl, Clerk of
the Berea Municipal Court only, and not the State of Ohio Defendants. Further, this
ithout merit and therefore
7

{¶58} Plaintiff must meet seven requirements before a case may be maintained as a class
action: (1) an identifiable class must exist and the definition of the class must be
unambiguous; (2) the named representatives must be members of the class; (3) the class
must be so numerous that joinder of all members is impracticable; (4) there must be
questions of law or fact common to the class; (5) the claims or defenses of the
7

Michael Lin
Raymond Wohl, Clerk of the Berea Municipal Court, and Lingo and Williams were not convicted in the
Berea Municipal Court.
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representative parties must be typical of the claims or defenses of the class; (6) the
representative parties must fairly and adequately protect the interests of the class; and (7)
one of the three Civ.R. 23(B) requirements must be satisfied. Hamilton v. Ohio Savings
Bank (1998), 82 Ohio St.3d 67.
{¶59} Plaintiff presented this Court with the following proposed class definition in their
Motion for Class Certification, filed August 25, 2005:
ALL INDIVIDUALS WHO PAID COURT COSTS ON OR AFTER JUNE 8,
1995 THAT WERE IMPROPERLY CALCULATED ON THE BASIS OF THE
NUMBER OF OFFENSES CHARGED IN PROCEEDINGS BEFORE ANY

Plaintiff then provided alternate class definitions in a supplement to their Motion for
Class Certification, filed on February 20, 2007 and a second supplement, filed on August
9, 2007.
{¶60} This Court finds the definitions presented by the Plaintiff to be improper based on
the summary judgment rulings made by this Court as well as the factors for certifying a

amend the definition so that it is precise enough to permit identification of members of
the class with a reasonable effort and further so that the named Plaintiff is a proper
representative of the class. Stammco, L.L.C. v. United Tel. Co. of Ohio, 125 Ohio St. 3d
91, 2010-Ohio-1042. This Court amends the definition as follows and will address the
he amended definition:
ALL INDIVIDUALS WHO PAID COURT COSTS ON OR AFTER JUNE 8,
1995 TO THE BEREA MUNICIPAL COURT UNDER ANY OF THE
FOLLOWING CIRCUMSTANCES:
A.
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B. PAYING COSTS UPON OR IN CONNECTION WITH ANY OFFENSE
THAT DID NOT RESULT IN A CONVICTION, EXCEPT WHERE THE
INDIVIDUAL AFFIRMATIVELY AGREED TO ACCEPT SUCH
CHARGES AS PART OF A PLEA AGREEMENT MEMORIALIZED IN A
VALID JOURNAL ENTRY.
C.
OR
COURT COSTS IN CASH.
{¶61} The Court finds that, based on this amended class definition, the class is
identifiable and further that the definition of the class is unambiguous. Defendant raised
ting that it is improperly
open-ended and ill-defined. Defendant further argues that it would be administratively

ended Class Definition set
forth by this Court. The Amended Definition is very specific and as the proposed class
members were parties to a legal proceeding they will be readily identifiable from the
records and data of that proceeding which contained their names, addresses, telephone
numbers, social security numbers and amounts paid. Holznagel v. Charter One Bank,
F.S.B. (December 14, 2000), Cuyahoga App. No. 76822. The Court therefore finds that
the first requirement of a class action - an identifiable class and unambiguous definition
of the class - is met.
{¶62}

William Glick is a member of the Class as defined by this Court. The evidence

improperly charged costs as defined in the Amended Class Definition and therefore he is
a member of the Class.
{¶63}

This Court finds that the class is so numerous that joinder of all members is

impracticable.

The Defendant admitted at deposition that offenders are frequently
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charged costs even if not found guilty. Deposition of Raymond Wohl at 19. Although
the Court has not been provided with a number for how many offenders are charged costs

the Class is likely to contain hundreds, if not thousands, of individuals over the defined
time period. There is no specific numerical limit that must be satisfied to maintain a class
action, but certification of classes in the range of 40-70 members have been upheld.
Vinci v. American Can Co. (1984), 9 Ohio St.3d 98; See also Simmons v. American Gen.
Life & Acc. Ins. Co. (6th Dist. 2000), 140 Ohio App.3d 503.

Based on the foregoing

analysis, this Court finds that the numerosity requirement is met.
{¶64} The Commonality requirement of Ohio Civ. R. 23 is also met.

All that is

Hamilton v. Ohio Savings Bank (1998), 82 Ohio St.3d 67.
Claims based on statuto
thus appropriate for class certification. Mominey v. Union Escrow Co., Cuyahoga App.
No. 82187, 2003-Ohio-5933. The Claims set forth in this action are based on statutory
interpretation of cost statutes and therefore the requirement for common issues of law is
met. In addition, the facts surrounding each of the Plaintiff Class Members will be
similar as each class member will have been charged court costs in the Berea Municipal
Court. This Court finds that the Commonality requirement is met as the proposed class
includes both common questions of law and common questions of fact.
{¶65} This Court further finds that the claims of the representative party are typical of
the claims of the class. Thi
Pyles v. Johnson (4th Dist. 2001), 143
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Ohio App.3d 720. In this action, the claims of the named plaintiff are identical to that of
the class, consequently there is no conflict, and the typicality requirement is met.
{¶66}

Warner v. Waste Management (1988), 36 Ohio St.3d 91. As the named Plaintiff shares
the same interest as the class members the Court sees no antagonistic interest in this
action.

In addition, the Court finds that the named Plaintiff hired experienced and

competent counsel to represent the Class.

As such, the adequacy of representation

requirement is met.
{¶67} The final requirement for class certification is that one of the three elements of
Ohio Civil Rule 23(B) is met. This Court finds that Ohio Civil Rule 23(B)(2) and
23(B)(3) are met and therefore Class Certification is appropriate.
{¶68} Ohio Civil Rule 23(B)(2) allows certification for purposes of injunctive or
declaratory relief when each of the claimants has been victimized by the same policy or
practice. Gottlieb v. City of South Euclid, 157 Ohio App.3d 250, 2004-Ohio-2705. Each
of the proposed class members has been victimized by the same policy of charging court
costs in violation of law, and as such class certification is appropriate under Ohio Civil
Rule 23(B)(2).
{¶69} Ohio Civil Rule 23(B)(3) applies when questions of law or fact common to the
members of the class predominate over any questions affecting only individual members.
A court must make the following findings to support class certification under Ohio Civil

questions affecting only individual members. Second, a class action must be superior to
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other available methods for a fair and efficient adjudication of the controver
Farrenholz v. Mad Crab, Inc. (September 28, 2000), Cuyahoga App. No. 76456. The
common questions in this action include statutory interpretation of costs statutes and
applying that interpretation to the actions of the Defendant, and determining what is and
what is not a proper court cost charge. After determining the common question of what
is an improper charge the only individual question to ask is whether the offender was
assessed an improper charge. Consequently, common questions do predominate over
questions affecting only individual members. In addition, resolving the class members
almost identical claims as a whole is far more expedient and efficient than pursuing them
individually. The Court finds that the requirement set forth in Ohio Civil Rule 23(B)(3)

Definition.
VI.
{¶70} Plaintiff requests this Court to certify a class of defendants which would consist
of Clerks of municipal and county courts in the State of Ohio that collected court costs in
excess of authority from a named Plaintiff or a member of the Plaintiff class. This Court
rements

Class is hereby denied.
{¶71} This Court finds that numerosity is lacking. Plaintiffs attempt to show numerosity
simply by stating that there are 97 municipalities with a municipal court in Ohio.
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must accept as true for purposes of ruling
on class certification, states that most of the 97 municipal courts do not violate the cost
statutes. In addition, Plaintiff has failed to present this court with any allegation by way
of the Complaint or any evidence that the complained of actions extend beyond the Berea
Municipal court, Rocky River Municipal Court and Parma Municipal Court.

The

requirement for numerosity has therefore not been met.
{¶72} This Court further finds that the Commonality and Typicality requirements of
Ohio Civil Rule 23(A) have not been met. Plaintiffs argue that there is a common
question of law as the statutes defendants are alleged to have violated are state statutes
and thus common to all defendants. However, the only costs that would be common to
all defendants are the State Victim of Crime Fund and the State Revenue Fund. All other
costs assessed by statutory courts differ depending on what local rules are adopted by the
Court. In addition, how the court adopts the court costs may also differ as well as how
the adopted costs are published to citizens. This Court finds that there is no common
nucleus of facts and as such, the defenses offered by Defendant Wohl may not be typical
of the defenses of the class.
{¶73} Finally, this Court also finds that the adequacy of representation requirement has
not been met. As court cost practices differ between the municipal courts throughout the
State, the named Defendant may have interests that are antagonistic to other class
members.

Warner v. Waste Management (1988), 36 Ohio St.3d 91.

The named

Defendant, Raymond Wohl Clerk of the Berea Municipal Court, has an interest is
showing that the actions of his Court were lawful, but if other municipal courts assess
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court costs in a manner that differs from the Berea Municipal Court, then the named
Defendant has no interest in protecting those class members.
{¶74} This Court finds that the requirements of Ohio Civil Rule 23(A) have not been
fy a Class of defendants.

IT IS SO ORDERED.

______________

______________________________

DATE

JUDGE DICK AMBROSE

34

