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 On January 16, 2015, this Court held a hearing on a motion to stay pending arbitration 

filed on August 28, 2014 by Defendants The James B. Oswald Co., the Board of Directors of 

Oswald Companies, and Joseph DuBois’s (collectively Oswald).  Arguments were presented by 

counsel for Oswald and responded to by counsel for Plaintiff Joseph Eardley (Eardley).  The 

matter was fully briefed by all parties. Oswald’s motion to stay pending arbitration is granted for 

the reasons that follow. 

 

“When parties agree to arbitrate all questions arising under contract, state laws lodging 

primary jurisdiction in another forum, whether judicial or administrative, are superseded by the 

[Federal Arbitration Act].”  Preston v. Ferrer, 128 S.Ct. 978, 981 (2008).  To determine if an 

agreement arbitration is to be enforced, this Court must apply the two step analysis required by 

the United States Supreme Court’s holding in Mitsubishi Motor Corp. v. Soler Chrysler-

Plymouth, Inc., 473 U.S. 614, 626-28 (1985).  The parties agree and this Court has determined 

there is a valid and enforceable agreement to arbitrate, and the claims asserted are within the 

scope of the agreement.   

 

Eardley argues that the agreement to arbitrate is not enforceable because Oswald waived 

its right to arbitrate by acting inconsistently with its right to arbitrate.  After considering 

Eardley’s argument, this Court has determined Eardley’s position is not supported by case law 

involving facts reasonably similar to this case. 
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The Eighth District Court of Appeals recognizes that although the right of arbitration may 

be waived, such waiver is not to be lightly inferred because Ohio has a strong policy in favor of 

arbitration.  Pinnacle Condos Unit Owners' Ass'n. v. 701 Lakeside, LLC, 2011-Ohio-5505, ¶ 19 

(8th Dist.).  Eardley must prove that Oswald:  (1) knew of the existing right to arbitrate; and (2) 

acted inconsistently with that right.  Id. at ¶19 (citations omitted).  "The essential question is 

whether, based upon the totality of the circumstances, [Oswald] has acted inconsistently with the 

right to arbitrate."  Id. (citations omitted). 

 

Oswald has admitted that it knew of the right to arbitrate, so the issue is whether Oswald 

acted inconsistently with that right.  In response to Eardley’s complaint filed in this Court, 

Oswald filed notice of removal to federal court and filed its answer on October 16, 2013.  

Oswald’s answer asserted mandatory arbitration as an affirmative defense.  After extensive 

motion practice in federal court regarding whether Eardley had asserted an Employee Retirement 

Income Securities Act (ERISA) claim, Eardley agreed to amend his complaint to remove that 

issue, and his case was returned to this Court on May 6, 2014.  Thereafter, a case management 

conference was held, and on August 28, 2015, Oswald reasserted this affirmative defense in its 

response to Eardley’s amended complaint, and simultaneously filed its motion to stay the 

proceedings pending arbitration. 

 

“Among the factors a court may consider in determining whether the totality of 

circumstances supports a finding of waiver are: (1) whether the party seeking arbitration invoked 

the jurisdiction of the trial court by filing a complaint, counterclaim, or third-party complaint 

without asking for a stay of proceedings; (2) the delay, if any, by the party seeking arbitration in 

requesting a stay of proceedings or an order compelling arbitration; (3) the extent to which the 

party seeking arbitration participated in the litigation, including the status of discovery, 

dispositive motions, and the trial date; and (4) any prejudice to the non-moving party due to the 

moving party's prior inconsistent actions.”   Id. at ¶ 20 (citations omitted).  Each of these points 

are addressed below. 

 

https://advance.lexis.com/api/document/collection/cases/id/83H6-4H91-652N-R329-00000-00?context=1000516
https://advance.lexis.com/api/document/collection/cases/id/83H6-4H91-652N-R329-00000-00?context=1000516
https://advance.lexis.com/api/document/collection/cases/id/83H6-4H91-652N-R329-00000-00?page=P20&reporter=3359&context=1000516
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First, Oswald did not invoke the jurisdiction of the court by filing a complaint, 

counterclaim, or third-party complaint without asking for a stay of proceedings.  Nevertheless, 

Eardley argues that Oswald invoked the jurisdiction of the court by filing a notice of removal to 

the U.S. Federal District Court.  However, a notice of removal is not a complaint, counterclaim, 

or third-party complaint.  Accordingly, this argument is without merit.  

 

Second, Eardley argues that Oswald delayed requesting a stay of proceedings by waiting 

until August 28, 2014 to file its motion, approximately eleven months after Eardley filed his 

original complaint.  This argument is not persuasive.  The Eight District Court of Appeals has 

determined that a trial court does not abuse its discretion when staying a case and compelling 

arbitration 16 months after the parties were put on notice that mandatory binding arbitration 

existed and when the parties have not engaged in extensive litigation regarding the merits of the 

case. Pinnacle Condos Unit Owners' Ass'n., 2011-Ohio-5505, at ¶ 28.  In Eardley’s case, the 

request for a stay pending arbitration occurred within 11 months of the filing of his complaint, 

which is clearly within the permissible time period adopted by the court in Pinnacle, so the 

remaining aspect of this issue concerns whether there has been “extensive litigation.”  

Additionally, this 11 month period could have been reduced if Eardley pled his complaint more 

precisely. The U.S. Federal District Court considered  Eardley’s complaint to be “in-artfully 

worded”  by appearing to invoke a federal question under ERSIA, requiring Defendants to 

remove this case because of what appeared to be a federal question.    

 

Thirdly, Eardley asserts that the parties extensively litigated this case.  This argument is 

unconvincing based on the Eighth District Court of Appeal’s analysis of the litigation activity 

and its determination of what constitutes “extensive litigation.”  Id.  The Eighth District Court of 

Appeals determined that the majority of activity between the filing of suit and the referral to 

arbitration was a request for a temporary restraining order, preliminary injunction, and 

participating in business mediation.  Id.  The court further determined that discovery was not 

completed and the discovery deadline was extended, and the trial date was rescheduled at the 

final pretrial. Id.  After considering all of these litigation activities, the court concluded that 

https://advance.lexis.com/api/document/collection/cases/id/83H6-4H91-652N-R329-00000-00?page=P28&reporter=3359&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/83H6-4H91-652N-R329-00000-00?page=P28&reporter=3359&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/83H6-4H91-652N-R329-00000-00?page=P28&reporter=3359&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/83H6-4H91-652N-R329-00000-00?page=P28&reporter=3359&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/83H6-4H91-652N-R329-00000-00?page=P28&reporter=3359&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/83H6-4H91-652N-R329-00000-00?page=P28&reporter=3359&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/83H6-4H91-652N-R329-00000-00?page=P28&reporter=3359&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/83H6-4H91-652N-R329-00000-00?page=P28&reporter=3359&context=1000516
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under the totality of the circumstances, these activities did not constitute “extensive litigation,” 

and affirmed the trial court’s judgment to stay the matter and compel arbitration. Id. 

 

During the 11 month period in Eardley’s case, the litigation activity in federal court 

involved removing the case to federal court, engaging in a private mediation, participating in one 

case management conference, and disputing the following: (1) a motion for more time to file a 

response to removal; (2) whether removal was proper; and (3) discovery production and 

subpoenas filed by Eardley.  

 

When this case was returned to this Court’s active docket, the parties participated in one 

case management conference in which Eardley was given until June 26, 2014 to amend his 

complaint in accordance with the federal court’s ruling.  However, Eardley did not file his 

amended complaint until July 24, 2014, when he filed instanter a motion to file out of time, 

which the Court granted on August 15, 2014.  Thereafter, Oswald filed its motion to stay and 

answer on August 28, 2014.  Eardley’s counsel explained in oral argument the nature of these 

discovery disputes by stating that she served subpoenas and propounded discovery 10 times, and 

filed motions to compel and for sanctions against Oswald because of its failure to engage in 

discovery.  On this record and based on the Eighth District Court of Appeals holdings in 

Pinnacle , this Court cannot conclude that the parties have engaged in extensive litigation 

regarding the merits of this case, or that Oswald’s timing in filing the motion to stay was 

improper in light of Eardley’s own delays. 

 

Finally, Eardley claimed prejudice because of Oswald’s alleged inconsistent actions.  

These inconsistent actions were alleged to be asserting mandatory binding arbitration as a 

defense in answering the complaints, engaging in independent private mediation outside of 

litigation, complying with F.Civ.R. 26 required disclosures, attending court ordered case 

management conferences, and refusing to engage in discovery as documented by the motions 

filed in this Court. The Court is not persuaded that any of these actions demonstrate conduct 

inconsistent with Defendants’ right to arbitrate. 
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Eardley further argued that the rules of discovery in a state court under the Ohio Rules of 

Civil Procedure are more favorable than the rules of discovery under the rules of the American 

Arbitration Association (AAA), and that he will be prejudiced by limited discovery. However, 

this issue was resolved when Oswald agreed on the record to abide by the Ohio Rules of Civil 

Procedure rules on discovery if the Court orders the parties to arbitration.  Eardley did not object 

to this modification of the AAA rules and the agreement to arbitrate.  Even if this Court agreed 

that the rules on discovery constituted prejudice, Oswald has eliminated this issue by agreeing to 

Ohio Rules of Civil Procedure on Discovery. Based on the reasons asserted, this Court cannot 

conclude that Defendants engaged in inconsistent behavior that has caused prejudice to Eardley.  

 

In conclusion, the Court grants Oswald’s motion to stay pending arbitration because it 

has determined that the parties entered in to a valid and enforceable contract to arbitrate, and the 

scope of Eardley’s claims fall within the scope of the arbitration agreement.  Mitsubishi Motor 

Corp., 473 U.S. 614, 626-28.  Eardley’s objection that Oswald waived its right to arbitrate is 

unpersuasive because Oswald did not invoke the jurisdiction of the court, did not unduly delay 

requesting the stay, did not engage in extensive litigation, and did not create prejudice to Eardley 

through inconsistent conduct.  Pinnacle Condos Unit Owners' Ass'n., 2011-Ohio-5505, at ¶ 20.  

The Court further finds that the parties have not yet commenced meaningful discovery.  For all 

the forgoing reasons stated in this Order and Journal Entry, this case is stayed pending the results 

of private arbitration, which is to be conducted  in accordance with the terms of the agreement 

between the parties, including the parties agreement to abide by the Ohio Rules of Civil 

Procedure for discovery during arbitration.  Further, the stay will be lifted and this case 

reactivated only upon motion of either party, for good cause shown, after the conclusion of 

arbitration.  

 

IT IS SO ORDERED.    ____________________________________ 

DATED: ________________   JUDGE MICHAEL E. JACKSON 

THE CLERK OF COURT SHALL SERVE A COPY OF THE FOREGOING JOURNAL 

ENTRY AND OPINION ON ALL COUNSEL OF RECORD AT THE ADDRESS LISTED 

ON THE COURT DOCKET. 


