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IN THE COURT OF COMMON PLEAS 

|GI|YAHOp^ COUNTY, OHIO

ALEXEI GONZALEZ-ESTRADA, M.D.," ) Case No. CV 14-834630

ZM JAN 2b P 3^42;

PLAINTIFF, CLERK OF COURTS JUDGE MICHAEL E. JACKSON 

CUYAHOGA COUNTY'

v.

ERICA J. GLANCY, M.D., 

DEFENDANT.

)

) JOURNAL ENTRY AND OPINION:

) PLAINTIFF'S MOTION TO PRECLUDE 

) NURSE KIRSTE CARLSON FROM 

| TESTIFYING AS AN EXPERT WITNESS.

On January 15,2016, the Court held a hearing regarding Plaintiff Dr. Alexei Gonzalez- 

Estrada’s (Plaintiff) motion in limine, filed July 31, 2015, to preclude Kirste Carlson (Carlson), a 

Clinical Nurse Specialist at the Cleveland Clinic, from testifying as an expert witness for 

Defendant Dr. Erica J. Glancy (Defendant). Defendant opposed this motion.

From October 14, 2014 to July 31, 2015, Carlson provided treatment to Defendant for 

psychotherapy matters allegedly arising from Plaintiffs conduct. On or about October 10, 2014, 

Plaintiff and Defendant were both doctors participating in a fellowship program at the Cleveland 

Clinic at the time of the events alleged.

The Court has considered all the evidence and arguments presented. Plaintiffs motion is 

conditionally granted in part, subject to reconsideration, and denied in part for the reasons set 

forth in this Journal Entry and Opinion. Conditionally granting Plaintiff s motion permits 

Defendant to address the issues in this Journal Entry and Opinion at a hearing that will be 

scheduled before trial, or scheduled during trial and outside the presence of the jury. At that time 

Defendant must present satisfactory evidence on these issues and others that may be raised 

before the Court will permit Carlson to testify as an expert.
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Plaintiff contends that Carlson “is not qualified to testify as a damage causation expert 

witness” because she is not licensed to practice medicine and for her to do so is beyond the scope 

of her nursing practice under R. C. 4723.43. Plaintiff also contends that Carlson cannot testify 

whether Plaintiff’s conduct was a proximate cause of her injuries, and she failed to state that her 

opinions were based on a reasonable degree of medical probability. As to these arguments, 

Plaintiffs motion is denied.

An expert witness must possess knowledge in the relevant subject area that is superior to 

an ordinary person, and may be "qualified as an expert by specialized knowledge, skill, 

experience, training, or education regarding the subject matter of the testimony." Evid.R. 702(A) 

and (B). “A witness who is not a physician, but who qualifies as an expert under Evid.R. 702, 

may give evidence that would be relevant to diagnosis of a medical condition if the testimony is 

within the expertise of the witness.” Shilling v. Mobile Analytical Services, Inc. (1992), 65 Ohio 

St.3d 252, (as quoted from the syllabus; the Supreme Court of Ohio construed and applied 

Evid.R. 702 and Darnell v. Eastman (1970), 23 Ohio St. 2d 13.)

Carlson satisfies the foundational requirements of Evidence Rule 702 (A) and (B). She is 

a licensed registered nurse in Ohio with the certificate as an “advanced practice registered 

nurse1 2,” which allows her to treat patients, so long as she enters into a collaborative agreement 

with an Ohio licensed physician, known as the Standard Care Arrangement under R.C. 4723. 431 

(“collaboration agreement”) . Carlson is a clinical nurse specialist in adult psychiatric - mental

1 "Advanced practice registered nurse" means a certified registered nurse anesthetist, clinical nurse specialist, 

certified nurse-midwife, or certified nurse practitioner. R.C. 4723.01(0). "Clinical nurse specialist" means a 

registered nurse who holds a valid certificate of authority issued under this chapter that authorizes the practice of 

nursing as a clinical nurse specialist in accordance with section 4723.43 of the Revised Code and rules adopted by 

the board of nursing. R.C. 4723.01(H). Carlson is qualified as both, and these terms may be used interchangeably.

2 “Collaboration” or “collaborating” means “in the case of the clinical nurse specialist who is nursing specialties 

mental health psychiatric mental health that a physician is continuously available to communicate with the nurse 

either in person or by radio, telephone, or other form of telecommunication.” OAC 4723-8-01 (G), see also, R.C. 

4723.01 (L).
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health nursing who performs comprehensive psychiatric and mental health diagnostic evaluations 

while performing her duties pursuant to the collaborative agreement in place at the Cleveland 

Clinic. In this context, Carlson conducts standard psychiatric and substance diagnosis by using 

the Diagnostic and Statistical Manual of Mental Disorders (DSM) and thereafter identifies 

expected treatment outcomes for the patient. Carlson has over 30 years of experience as a 

practicing nurse, and about 28 years as an advance practice nurse, all of which has occurred at 

the Cleveland Clinic. She is on the faculty at the Gestalt Institute of Cleveland, and an instructor 

at two colleges of nursing, Kent State University and Case Western University. She holds a 

bachelor degree, a master degree, and a doctorate degree of nursing practice. She has made 

numerous oral presentations, published articles, and received various awards during her career. 

As part of her certification obligations, she remains current in her specialty by participating in 

continuing education. She is subject to periodic review pursuant to the Cleveland Clinic’s policy 

of quality assurance regarding nurses certified as clinical nurse specialist who prescribe 

medication to patients,.also required by R.C. 4723-8-04.

With regard to mental health diagnosis and treatment, Carlson has over 20 years of 

experience in diagnosing posttraumatic stress disorder (PTSD) under the conditions described 

above, as part of her duties at the Cleveland Clinic. She testified that she was acting within the 

boundaries of her certification, and duties at the Cleveland Clinic as an advanced practice nurse 

in treating Defendant.

In the course of Carlson’s treatment of Defendant, she made the initial assessment, 

engaged in the diagnostic process, and then treated Defendant, who was referred to Carlson by 

another provider at the Cleveland Clinic. In so doing, Carlson referred to and utilized the most 

recent changes set forth in the DSM. The application of these criteria to Defendant’s
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circumstances was consistent with her training and experience in diagnosing PTSD. Her 

treatment of the Defendant is reflected in the Cleveland Clinic hospital records, including 

Carlson’s ability to prescribe medications that she is permitted to do under her certification. 

Based on the above, Carlson qualifies as an expert by her specialized knowledge, skill, 

experience, training, or education regarding the subject matter of her testimony.

Nevertheless, Plaintiff asserts that as a matter of law Carlson must be medical doctor to 

testify as to Defendant’s mental health arising from the claims that she asserts in this case, 

specifically regarding the elements of proximate cause and damages. Plaintiffs assertion is not 

the law. The Supreme Court of Ohio clearly determined that a person who was not a medical 

doctor but held a doctor-of-philosophy degree and specializing in neurotoxicology was qualified 

to testify as a medical witness regarding injuries that the ingestion of gasoline caused to a 

plaintiffs brain and nervous system. Shilling at 254. In so ruling, the court observed: “Dr. Singer 

has an extensive and impressive vita dealing with psychology, biological effects on the central 

nervous system, and neurotoxicology. Id. He has been a fellow at the National Institute of Health 

and at the Mount Sinai School of Medicine, has won the NIH National Research Service Award, 

and has a long list of publications dealing with neurotoxicity and its effects. Id. He is qualified 

by "knowledge, skill, experience, training, or education" to testify on the subject of toxicity of 

gasoline on the human nervous system.” Id. at 255.

If this were a medical malpractice case and the physician’s conduct was under 

examination for malpractice, then Plaintiff would have a sound argument that a licensed medical 

doctor is required when offering an opinion regarding another doctor’s alleged misconduct. 

Evid.R. 601(D). But that is not the case here. Carlson is providing psychiatric mental health 

treatment pursuant to a specialized certification process authorized by the state of Ohio, and
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Carlson is permitted to engage in such activity, so long as it occurs under the collaboration 

agreement as required by this certification. As a matter of law, Carlson is qualified to offer 

expert testimony as a treating provider under these circumstances.

However, Plaintiffs motion is conditionally granted because Carlson did not establish 

that she has complied with the applicable statutory standard of care, the administrative rules, or 

the collaborative agreement with a Cleveland Clinic physician regarding her treatment of 

Defendant. Carlson did testify that a collaborative agreement exists and that she worked with two 

Cleveland Clinic physicians, one in 2014 and another one in 2015, pursuant to the terms of these 

agreements. However, Defendant did not introduce into evidence the collaborative agreement. 

The terms and conditions of this written arrangement is the best evidence of Carlson’s 

arrangement with the Cleveland Clinic and compliance with Ohio law, not Carlson’s belief as to 

these terms and conditions. The collaborative agreement must be introduced into evidence, and 

its terms and conditions must be evaluated by the Court to determine if Carlson can testify as an 

expert.

Carlson testified that collaborating with the physician is a matter of her professional 

judgment. She stated that the collaborative agreement does not state what the; doctor allows her 

to do. Rather, she believes that under this agreement a collaborating physician is available for her 

to use when she “might feel that the medical opinion for that relationship is necessary for the 

good care of the patient.” Further, she acknowledged that she did not talk to her collaborating 

physicians regarding the diagnosis of Defendant, and a review of Defendant’s medical records 

confirms that there are no notations that any collaboration occurred. While she did state that she 

collaborated with her physician regarding certain medications for the Defendant, there is no 

evidence in Defendant’s medical records that documents that collaboration.
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Finally, Defendant's medical records indicate that Carlson changed her diagnosis during 

the course of Defendant's treatment. Initially, she diagnosed Defendant as having “Anxiety 

Disorder, Acute Distress Disorder.” Later, Carlson changes this diagnosis to PTSD. There was 

no indication in the medical records that explains the basis for this change, and again no mention 

of any collaboration.

For Carlson to testify as an expert she must comply with all of the terms of the 

collaborative agreement and all statutory and administrative obligations applicable to her 

certification as an advance practice nurse with a mental health specialty. ‘“Standard care 

arrangement’ means a written, formal guide for planning and evaluating patients healthcare that 

is developed by one or more collaborating physicians... and clinical health specialist... and 

meets the requirements of section 4723.431 of the revised code.” R.C. 4723.01(N). However, 

pursuant to R.C. 4723.431(D)(2) this arrangement is modified for a certified nurse specialist as 

follows: “If a clinical nurse specialist practicing in either Of the specialties [mental health or 

psychiatric mental health] holds a certificate to prescribe, the nurse shall enter into a standard 

care arrangement with one or more physicians. The standard care arrangement must meet the 

requirements of subsection (D) of this section, but only to the extent necessary to address the 

prescribing component of the nurse’s practice.” The Ohio Administrative Code sets forth in 

detail requirements that must be part of a Standard Care Arrangement between a collaborating 

physician and clinical nurse specialist prescribing medication which in pertinent part includes: 

party signatures, a description of the scope of the certified clinical nurse specialists practice, the 

process for clinical nurse specialist to obtain consultation from the consulting physician, and a 

provision to ensure timely direct personal evaluation of the patient with the collaborating

physician. R.C. 4723-8-04(C) (emphasis added, see subsection (12)(a)).
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Carlson testified that the Cleveland Clinic’s quality monitoring and review policy for 

advanced practice nurses, Exhibit B, was applicable to her. However, she was not questioned 

regarding her compliance with any of the requirements of the quality assurance review policy, 

specifically the requirement that the collaborating physician provide a personal evaluation of the 

patient. R.C. 4723-8-04(C)(12)(a). This provision required that the collaborating physician 

timely participated in a direct and personal evaluation of Defendant when Carlson prescribed 

medications for her during an approximately an eight-month period of treatment. Carlson 

testified that she discussed with her collaborating physician Defendant’s prescription issues, but 

there is no evidence in Defendant's medical records that either collaborating physician met with 

Defendant.

Because Defendant did not introduce the collaborating agreement into evidence, and 

because there are unanswered questions concerning compliance with that arrangement, and the 

applicable Ohio Revised Code provisions and Ohio Administrative Code provisions, as set forth 

above, the Court grants conditionally this aspect of Plaintiff s motion. By conditionally granting 

Plaintiffs motion to exclude Carlson from testifying as an expert, this means that she is not 

presently able to testify as an expert, but the Court will permit Defendant to address these issues 

during a second hearing before trial or outside the presence of the jury during trial to make a 

final determination whether Carlson may testify as an expert in this case. Defendant should be 

prepared to present all available evidence to address each of these issues including, if necessary, 

testimony from the collaborating physicians that Carlson worked with when she treated 

Defendant and/or other Cleveland Clinic personnel to address these compliance issues and any 

other issues that may arise concerning this matter.
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If the Court determines that Carlson has satisfied these requirements to testify as an 

expert, the Court will also determine what the extent or scope of her expert testimony will be. 

Plaintiff challenges the sufficiency of Carlson's expert report as lacking appropriate findings that 

her opinions are to a reasonable degree of medical probability. The Court addressed this issue in 

a separate Journal Entry concerning an affidavit filed by Defendant to support the brief in 

opposition to preclude Carlson. The Court denied Plaintiffs motion to strike that affidavit, and 

accepted Carlson's statements that when she uses the terms likely, what she means is a 

reasonable degree of medical probability. Plaintiff also challenges whether Carlson's expert 

report adequately set forth opinions regarding permanency of injuries, and future damages 

regarding Defendant that the Court will address at the second hearing.

For all the foregoing reasons, Plaintiffs motion to preclude Kirste Carlson from testifying 

as an expert on behalf of Defendant is conditionally granted in part subject to reconsideration, 

and denied in part pursuant to the terms in this Journal Entry and Opinion. The Court's staff 

attorney will have a status conference with counsel, and then the second hearing as discussed in 

this Journal Entry and Opinion will be set.

IT IS SO ORDERED.

DATED:. '( win.

THE CLERK OF COURT SHALL SERVE A COPY OF THE FOREGOING JOURNAL 

ENTRY AND OPINION ON ALL COUNSEL OF RECORD AT THE ADDRESS LISTED 

ON THE COURT DOCKET.
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